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GOVERNOR y SECRETARY
State of Louigiana
Department of Health and Hospitals
Program Integrity Section
October 12, 2012
TO: ALL ENROLLING AND ENROLLED MEDICAID PROVIDERS
FROM: DHH MEDICAID PROGRAM INTEGRITY

SUBJECT: Avoid Hiring or Employing Excluded Individuals

As a condition of participation in the Louisiana Medicaid Program, it is your
responsibility to ensure that all potential and current owners, managers, professional
practitioners, direct care workers, agents and subcontractors have not been excluded from
participation in the Medicaid or Medicare Program by Louisiana Medicaid and/or the
Office of Inspector General (OIG). Providers who employ or contract with excluded
individuals or entities may be subject to criminal penalties of $10,000 for each item or
service the excluded individual or entity furnished.

ON_A_MONTHLY_BASIS: Providers must check the following two websites on all
prospective and current employees or contractors prior to hiring or contracting with an
individual or entity to determine their exclusion status. Current and previous names such
as first, middle, maiden, married or hyphenated names and aliases for all owners,
employees and contractors should be checked.

e http://exclusions.oig.hhs.gov/search.aspx
e http://www.epls.gov/epls/search.do

If an individual’s or entity’s name appears on either website, this person or entity is
considered excluded and is barred from working with Medicare and/or the Louisiana
Medicaid Program in any capacity. The provider must notify the Department of Health

and Hospitals with the following information:

e Name of the excluded individual or entity, and
e Status of the individual or entity (applicant or employee/contractor).

If the individual or entity is an employee or contractor, the provider should also include
the following information:

Bienville Building * 628 North 4* Street * P.O. Box 91030 * Baton Rouge, Louisiana 70821-9030
Phone #: 888/342-6207 * Fax #: 225/342-9508 + WWW.DHH LA.GOV
“An Equal Opportunity Employer”



o B(.aginning and ending dates of the individual’s or entity’s employment or contract
with the agency,

Documentation of termination of employment or contract, and
Type of service(s) provided by the excluded individual or entity.

These findings should be reported to:

Department of Health and Hospitals
Program Integrity - Special Investigations Unit
P. O. Box 91030
Baton Rouge, LA 70821-9030
Fax: (225) 219-4155

Medicaid providers should review the information provided in the attached SPECIAL
ADVISORY BULLETIN titled “The Effect of Exclusion from Participation in Federal
HealthCare Programs” at:

http://www.oig.hhs.gov/fraud/docs/alertsandbulletins/effected.htm.

Sections E, F, and G of the Bulletin explain the prohibition against hiring excluded
individuals or entities and the fines and penalties involved when an excluded individual

or entity is hired or contracted.

Jina Hughes HLCO
Program Int Section ‘Chi

Cc:
Steve Russo
Executive Council
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Washington, D.C. 20201

Please read carefully and retain until your reinstatement is%gmntcd_bl

the Office of Inspector General.

You are excluded from participation in the Medicare, Medicaid, and all Federal health care programs as
defined in section 1128B(f) (42 US.C. 13202-7b) of the Social Security Act. The effect of this exclusion is
that no program payment will be made to you for anything that you do, order, or prescribe, or to any
cmployer for anything that you do, order, or prescribe to program patients (other than an emergency item

or scrvice not provided in a hospital emergency room), except as provided in regulations found at 42 CFR
1001.1901(c), during the period You are excluded.

This exclusion is global, regardless of your job or location, It applies in all States and in all programs. It

t¢ 2l Federal procurement

apunlies turtment and nen-procuremens programs znd aciiviies.

Your exclusion affects only your ability to claim payment from these programs for items or services You
render; your exclusion does not affect Your ability to receive benefits under these programs.

The Office of Inspector General (OIG) is required to notify all applicable State agencies of your exclusion
under 42 U.S.C, 1320a-7(d), and they are required to exclude You for at least the same period of time and
until the OIG reinstates you. The OIG's exclusion is in addition to any sanction an individual State oy other
Federal agency may impose under its own authority. Notice will be provided to the public and other parties

Notwithstanding 42 U.S.C. 1395w-4(g)(4), any service You provide is a non-covered service. Therefore, you
cannot submit claims or cause claims to be submitted for payment under any Federal health care program.
Yiolations of the conditions of your exclusion may subject you to criminal prosecution, the imposition of civii

monctary penalties (42 U.S.C. 1320a-7a - 42 U.S.C. 1320a-7b), and the denial of Your reinstatement to the
programs.

You may request a hearing before an administrative law judge in accordance with 42 CFR 1001.2007. Such
A request must be made in writing within 60 days of your receiving the OIG's letter of cxclusion and sent to
Chief, Civil Remedics Division, Departmental Appeals Board, Room 637D, Hubert H. Humphrey Building,
200 Independence Avenue, SW., Washington, D.C. 20201. Such a request must be accompanicd by a copy
of the OIG's letter, a statement as to the specific issucs or findings with which you disagree, along with the
basis for your contention that the specific issues and/or findings are incorrect.

YOUR REINSTATERMENT IS HNOT AUTOMATIC. You wili .ot be reinutaied at the conviusion of the
minimum period of exclusion, or anytime thereafter, UNLESS YOU APPLY TO THE OIG AND ARE
GRANTED REINSTATEMENT to the Medicare and Federal health care programs under the provisions of
42 U.S.C. 320a-7(g) and 42 CFR 1001.3001-3005. A request for reinstatement may be made to the OIG no
earlier than 90 days prior to the expiration of the minimum period of exclusion. The request must be made
in writing and should be sent to the Director, Health Care Administrative Sanctions Staff, Office of
Investigations, Room N2-01-26, 7500 Security Boulevard, Baltimore, MD 21244-1850. Upon receipt of the
request, the OIG will notify you of the information and documentation it requires to reach a decision on
yoeur reinstatement.

Obtaining a license or obtaining a provider number from a Medicare contractor, a State apency , or a
Federal health care propram does not reinstate your eligibility tg participate in those programs.

(600 Edition)
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Special Advisory Bulletin

The Effect of Exclusion From Participation in Federal
Health Care Programs

September 1999

A. Introduction

The Office of Inspector General (OIG) was established in the U.S. Department of Health and Human
Services to identify and eliminate fraud, waste, and abuse in the Department's programs and to promotc
efficiency and economy in Departmental operations. The OIG carries out this mission through a
nationwide program of audits, inspections, and investi gations. In addition, the OIG has been given the
authority to exclude from participation in Medicare, Medicaid and other Federal health care programs{l)
individuals and entities who have engaged in fraud or abuse, and to impose civil money penalties

Recent statutory enactments have strengthened and expanded the OIG's. authority to exclude individuals
and entities from the Federal health care programs. These laws also expanded the OIG's authority to
assess CMPs against individuals and entities that violate the law. With this expanded authonty, the OIG

believes that it is important to cxplain the effect of program exclusions under the current statutory and
regulatory provisions. :

The Health Insurance Portability and Accountability Act (HIPAA) of 1996, Public Law 104-1 91,
authorized the OIG to provide guidance to the health care industry to prevent fraud and abuse, and to
promote highlevelsof ethical and lawful conduct. To further these goals, the OIG issues Special
Advisory Bulletins about industry practices or arrangements that potentially implicate the fraud and
abuse authorities subject to enforcement by the OIG.

In order to assist all affected parties in understanding the breadth of the payment prohibitions that apply
to items and services provided to Federal program beucficiaries 2 ihis Special Advisor y Bulletin
provides guidance to individuals and entities that have been excluded from Federal health care programs,
as well as to those who might employ or coniract with an exclnded individual or entity to provide iiems
or services reimbursed by a Federal health care program.

B. Statutory Background

In 1977, in the Medicare-Medicaid Anti-Fraud and Abuse Amendments, Public Law 95-142, Congress
irst mandated the exclusion of physicians and other practitioners convieted of program-related crimes
{rom participation in Medicare and Medicaid (now codified at section 1128 of the Act). This was
followed in 1981 with Congressional enactment of the Civil Monctary Penalties Law (CMPL), Public

Law 97-35, to further address health care fraud and abuse (section 1128A of the Act). The CMPL

authorizes the Department and the OIG to impose CMPs, assessments and program exclusions against

individuals and entities who submit false or.fraudulent, or otherwise improper claims for Medicarc or
Medicaid paymeat. "Improper claims” include claims submitted by an excluded individual or entity for
items or services furmished during a period of program exclusion.



To enhance the OIG's ability to protect the Medicarc and Medicaid programs and beneficiaries, the
Medicare and Medicaid Patient and Program Protection Act of 1987, Public Law 100-93, expanded and
revised the OIG's administrative sanction authorities by, among other things, establishing certain
mandatory and discretionary exclusions for various types of misconduct.

The enactment of HIPAA in 1996 and the Balanced Budget Act (BBA) of 1997, Public Law 105-33,
further expanded the OIG's sanction authoritics. These statutes extended the application and scope of the
current CMP and cxclusion authorities beyond programs funded by the Department to all "Federal health
care programs.” BBA also authorized a new CMP authority to be imposed against health care providers
or entities that employ or enlter into contracts with excluded individuals for the provision of services or
items to Federal program beneficianes.

In the discussion thal follows, it should be understood that the prohibitions being described apply to
items and services provided, directly or indirectly, to Federal program beneficiaries. The ability of an
excluded individual or entity to render items and services to others is not affected by an OIG exclusion.

C. Exclusion from Federal Health Care Programs

The effect of an OIG exclusion from Federal health care programs is that no Federal health care program
payment may be made for any items or services (1) fumished by an excluded individual or entity, or (2)
directed or prescribed by an excluded physician (42 CFR 1001.1901). This payment ban applies to all
methods of Federal program reimbursement, whether payment results from itemized claims, cost reports,
fee schedules or a prospective payment system (PPS). Any items and services furnished by an excluded
individual or entity are not reimbursable under Federal health care programs. In addition, any items and
services furnished at the medical direction or prescription of an excluded physician are not reimbursable
when the individual or entity furnishing the services either knows or should know of the exclusion. This
prohibition applies even when the Federal payment itself is made to another provider, practitioner or
supplicr that 1s not excluded.

The prohibition against Federal program payment for items or services furnished by excluded
individuals or entitics also cxtends to payment for administrative and management services not directly
related to patient care, but that arc a necessary component of providing items and scrvices to Federal
program beneficiaries. This prohibition continues to apply to an individual even if he or she changes
from one health care profession to another while excluded ) In addition, no Federal program payment
may be made to cover an excluded individual's salary, expenses or fringe benefits, regardless of whether
they provide direct patient care.

Set forth below is a listing of some of the types of items or services that are reimbursed by Federal
health care programs which, when provided by excluded parties, violatc an OIG exclusion. These
examples also deiuurstinte the Jaads of items and serviess ihat exciuded parties may be fumishing
which will subject their employer or contractor to possible CMP liability.

« Services performed by excluded nurses, technicians or other excluded individuals who work for a
hospital, nursing home, home health agency or physician practice, where such services are related
to administrative duties, preparation of surgical trays or review of treatment plans if such services
are reimbursed directly or indirectly (such as through a PPS or a bundled payment) by a Federal
health care program, even if the individuals do not furnish direct care to Federal program
beneficiaries;

+ Services performed by excluded pharmacists or other excluded individuals who input prescription
information for pharmacy billing or who are involved in any way in filling prescriptions for drugs
reimbursed, directly or indirectly, by any Federal health care program;

- Services performed by excluded ambulance drivers, dispatchers and other employces involved in
providing transportation reimbursed by a Federal health care program, to hospital patients or
nursing home residents; : :



. Survices performed for program beneficiaries by excluded individuals who sell, deliver or refill
orders for medical devices or equipment being reimbursed by a Federal health care program;

. Services performed by excluded social workers who are employed by health care entities to -
provide services to Federal program beneficiaries, and whose services are reimbursed, directly or
mndirectly, by a Federal health care program;

. Administrative services, including the processing of claims for payment, performed for a
Medicare intermediary or carrier, or a Medicaid fiscal agent, by an excluded individual;

. Services performed by an excluded administrator, billin g agent, accountant, claims processor or
utilization reviewer that are related to and reimbursed, directly or indirectly, by a Federal health
' care program; '

. Ttems or services provided to a program beneficiary by an excluded individual who works for an
entity that has a contractual agreement with, and is paid by, a Federal health care program; and

- Jtems or equipmient sold by an excludex! manufacturer or supplier, used in {he care or treatment of
bencficiaries and reimbursed, directly or indirectly, by a Federal health care program.

D. Violation of an OIG Exclusion By an Excluded Individual or Entity

An excluded party is in violation of its exclusion if it furnishes to Federal program beneficiaries items or
services for which Federal health care program payment is sought. An excluded individual or entity that
submits a claim for reimbursement to a Federal health care program, or causes such a claim to be
submitted, may be subject to a CMP of $10,000 for each item or service furnished during the period that
the person or entity was excluded (section 1128A(a)}(1XD) of the Act). The individual or entity may also
be subject to treble damages for the amount claimed for each item or service. In addition, since
reinstatement into the programs is not automatic, the excluded individual may jeopardize future
reinstatement into Federal health care programs (42 CFR 1001.3002). .

E. Employing an Excluded Individual or Entity

- Asindicated above, BBA authorizes the imposition of CMPs-against health care providers and entities
that employ or enter into contracts with excluded individuals or entities to provide items or services to
- Federal program beneficiaries (section 1128A(a)(6) of the Act; 42 CFR 1003.102(a)(2)). This authority

parallels the CMP for health maintenance organizations that employ or contract with excluded

mdividuals (section 1857(g)(1)(G) of the Act). Under the CMP authority, providers such as hospitals,
nursing homes, hospices and group medical practices may face CMP exposure if they submit claims to a

Federal health care program for health care items or services provided, directly or indirectly, by
excluded individuals or entities. '

Thus, a provider or entity that receives Federal health care funding may only employ an excluded
ndividual in limited situations. Those situations would include instances where the provider is both able
to pay the ndividual exclusively with private funds or from other non-federal funding sources, and
where the services fumished by the excluded individual relate solely to non-federal program patients.

In many instances, the practical effect of an OIG exclusion is to preclude cmployment of an excluded
individual in any capacity by a health care provider that receives reimbursement, indirectly or directly,
from any Federal health care program.

F. CMP Liability for Employing or Contracting with an Exclnded Individual or Entity
If a health care provider arranges or contracts (by employment or otherwise) with an individual or entity
~ who is excluded by the OIG from program participation for the provision of items or services _
-reimbursable under such a Federal program, the provider may be subject to CMP liability if they render
services retmbursed, directly or indli)rcd.ly, by such a program. CMPs of up to $10,000 for cach item or
service furnished by the excluded individual or entity and listed on a claim submitted for Federal

, , B



program reimbursement, as well Aas an assessment of up to three times the amount claimed and program
exclusion may be imposed. For liability to be imposed, the statute requires that the provider submitting
the claims for health care items or services furnished by an excluded individual or entity "knows or
should know™ that the person was excluded from participation in the Federal health cara programs
(section 1128 A(a)(6) of the Act; 42 CFR 1003.102(3)(2))..Pr0v.idcrs and contractibg entities have an
affirmative duty to check the program exclusion status of individuals and entities prior to entering into
cmployment or contractual relationships, or run the risk of CMP liability if they fail to do so.

G. How to Determine If an Individual or Entity is Excluded

In order to avoid potential CMP liability, the OIG urges health care providers and entities to check the
OIG List of Excluded Individuals/Entitics on the OIG web sitc (www.hhs.gov/oig) prior to hiring or
contracting with individuals or entities. In addition, if they have not already done so, health care
providers should periodically check the OIG web site for determining the participation/exclusion status
of current employees and contractors. The web site contains O1G program exclusion informaticn and is
updated 12 both oz-Yue semchable and dowaloadable forniats, This informaiion is updated on a regular
basis. The OIG web site soris the exclusion of individuals and entities by: (1) the legal basis for the
exclusion, (2) the types of individuals and entities that have been cxcluded, and (3) the State where the
cxcluded individual resided at the time they were excluded or the State where the entity was doing
business. In addition, the entire exclusion file may be downloaded for persons who wish to set up their
own database. Monthly updates are posted to the downloadable information on the web site.

H. Conclusion

In accordance with the expanded sanction authority provided in HIPAA and BBA, and with limited
exceptions), an exclusion from Federal health care programs effectively precludes an excluded
individual or entity from being employed by, or under contract with, any practitioner, provider or
supplier to provide any items and services reimbursed by a Federal health care program. This broad
prohibition applies whether the Federal reimbursement is based on itemized claims, cost reports, fec
schedules or PPS. Furthermore, it should be reco gnized that an exclusion remains in effect until the

- indrvidual or entity has been reinstated to participate in Federal health care programs in accordance with
the procedures set forth at 42 CFR 1001.3001 through 1001.3005. Reinstatement does not occur
automatically at the end of a term of exclusion, but rather, an excluded party must apply for
reinstatement.

If you are an excluded individual or entity, or are considering hiring or contracting with an excluded
individual or entity, and question whether or not the employment arrangement may violate the law, the
OIG Advisory Opinion process is available to offer formal binding guidance on whether an employment
or contractual arrangement may b- in violation of the OJG's exclusion znd CMP authicriiivs. The provess
nzd prozedure for subynilting an advisory opinion request can be found at 42 CFR 1008, or on the OIG
web site at www.hhs.gov/oig.

1. A Federal health care program is defined as any plan or program that provides health benefits,
whether directly, through insurance, or otherwise, which is funded directly, in whole of in part, by the
United States Government or a State health care program (with the exception of the Federal Employees
Health Benefits Program) (section 1128B(f) of the Act). The most significant Federal health care
programs are Medicare, Medicaid, Tricare and the Veterans programs.

2. A Federal program beneficiary is an individual that receives health care benefits that are funded, in
whole or in part, by a Federal health care program. _

3. For example, the prohibition against Federal program payment for items and services would continue
to apply in the situation where an excluded pharmacist completes his or her medical degree and becomes
a licensed physician.

4. In certain instances, a State health care program may request a waiver of an exclusion if ain individual
or catity is the sole community physician or the sole source of essential specialized services in a
community (42 CFR 1001.1801(b)). 4
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